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OVERVIEW 

1. The defined terms set out in the Appellants' Factum on the 

main Appeal will, for consistency, be used in this Factum. For ease of 

reference a Table of Definitions is included at Tab A. 

2. The plaintiffs, in paragraph 5 of • their Cross Appeal Factum, 

abandoned their Cross Appeal relating to control over emerging (or future) 

surplus. As such, this Factum only deals with the Cross Appeal concerning 

the quantification of "Initial Surplus" and governance under the New Plan. 

The wholesale lack of citations to evidence and jurisprudence supporting 

the plaintiffs' positions throughout their Factum is noteworthy. [Cross 

Appeal Factum of Respondents (excluding CEP), p 2, para 5] 

A) 	Quantification of Initial Surplus 

3. The appeal concerning the quantification of "Initial Surplus" (at 

$49 million and not $43.364 million), must fail for three reasons. Firstly, the 

plaintiffs admitted that the "Initial Surplus" was $43.364 in their pleadings. 

Secondly, they never sought the higher amount of $49 million at trial. 

Thirdly, they entered into an agreement with the defendants which, by their 

own admission, confirmed that the Initial Surplus was $43.364 million as at 

January 1, 1997. 
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B) Governance 

4. The plaintiffs appeal on the basis that they were entitled to 

equivalency with respect to governance in the New Plan. This ground of 

appeal must also fail. Simply put, governance is not a pension benefit 

which is subject to the equivalency requirements set out in the Reorg. Act. 

In the alternative, or in any event, the Trial Judge correctly found as a fact 

that governance in the Old Plan and New Plan were equivalent. 

5. For these reasons, the Cross Appeal must be dismissed, with 

costs in favour of the defendants. 

FACTS  

A) Quantification of Initial Surplus Amount 

6. The plaintiffs filed their original Statement of Claim on 

September 21, 1999. 	The plaintiffs amended that claim (over the 

intervening nine years) on six occasions, culminating in a "Fresh as 

Amended Claim" on October 15, 2008. [AB TAB 1401] 

7. The defendants filed defences to three versions of the claim but 

did not file an amended pleading to respond to the last two versions of the 

claim. Accordingly, the defendants last pled to the Re-Re-Re-Amended 

Statement of Claim [AB TAB 1398] by way of a Statement of Defence to 
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the Re-Re-Re-Amended Statement of Claim. None of the subsequent 

amendments to the claim affected the plaintiffs' allegations in respect of 

"Initial Surplus" or the defendants' reply to those issues, as set out in the 

Statement of Defence to the Re-Re-Re-Amended Statement of Claim. [AB 

TAB 1399] 

8. The prayer for relief in the Re-Re-Re-Amended Statement of 

Claim is replete with references to the "Initial Surplus" as being quantified 

at $43.364 million. [AB TAB 1398, p 10967-10969, paras 1(p), 1(r), 1(s)] 

9. Further, in the body of the claim itself, the plaintiffs expressly 

allege: 

"44, Subsequent to the termination of the prior plan, it 
was agreed between the parties that the amount that 
was transferred from the prior plan to the new plan, and 
which was to be dedicated to COLA adjustments above 
the 2/3 of 4 percent guarantee pursuant to the November 
Agreement, was $43.364 Million." (Emphasis added) 
[AB TAB 1398, p 10994, para 44] 

10. In response to this paragraph, the defendants pled as follows: 

"(n) The amount of $43.364 million specified in paragraph 
44 of the Re-Re-Amended Statement of Claim 
represented the estimated difference between the 
amount of assets transferred from the CSSF in to the 
new plan's trust account and the amount of the initial 
contribution made by MTS; 

(o) In accordance with the terms of the Memorandum of 
Understanding, this amount of $43.364 million was 
allocated to the new plan's COLA account and has 
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been used to determine the affordability of COLA 
increases;" [AB TAB 1399, p 11013] 

11. Subparagraph (o) referred to above reflects the agreement 

reached at the meeting that took place at the legislature on November 7, 

1996. At that meeting, it was agreed that the "Initial Surplus" from the 

CSSF would be allocated to the New Plan in trust to fund future cost of 

living adjustments [AB TAB 440]. In addition, the MOA provided that the 

draft pension plan text would be provided to the plaintiffs on November 11, 

1996. 

12. After entering into the MOA, the plaintiffs reviewed the plan 

text, and their initial comments suggested no definition, quantification, or 

proposed additions in respect of the "Initial Surplus". [AB TAB 486, p 

4093; AB TAB 490, p 4106] 

13. On December 2, 1996, the plaintiffs were advised that the plan 

documentation had been amended to deal with the "Initial Surplus" and that 

the "Initial Surplus" would be allocated to the Pension Benefit Adjustment 

Account to fund future cost of living increases. [AB TAB 542, p 4208] The 

provision that was inserted (into Section 16.7 of the plan text) [AB TAB 

553, p 4465] defined the term and stated that, in addition to employer and 
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employee contributions, the following amount would be credited to the 

Pension Benefit Adjustment Account: 

"(c) the amount of any initial transfer excess that is 
calculated by determining the difference between the 
total assets transferred from the Prior Plan in respect 
of the Members and the total assets contributed to 
the Plan by the Participating Employers, which initial 
transfer excess amount shall be calculated as at the 
Effective Date." 

This is the amount that was defined as the Cash Differential in the 

defendants' previous Factum filed in this appeal. 

14. 	Ellement, ERPC's actuary, reviewed the plan text containing 

this provision and advised the members of ERPC as follows on December 

9, 1996: 

"4. Section 16.7 — Pension Benefit Adjustment Account. 
Under clause 16.7(c) The amount of the initial 
employee surplus has been defined to be the 
difference between the transfer amount from the Prior 
Plan and the assets contributed to the Plan by the 
Employers. This difference will be allocated to the 
Account. 

This definition will produce an amount that is about 
$50 million or more and is larger than the imputed 
employee surplus based on the assumptions used for 
the Actuarial Report on the Superannuation Fund at 
December 31, 1995. The imputed employee surplus 
and reserves based on the 1995 Report is about $18 
million and $22 million respectively." [AB TAB 560, 
p 4554] 
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The "imputed employee surplus" referred to in the second paragraph above 

was a reference to the actuarially based definition of the "Initial Surplus". 

15. In order to hedge the plaintiffs' bets as to what definition would 

result in the larger credit to the account, on December 10, 1996, ERPC 

requested that MTS make the following change to the wording of Clause 

16.7(c) of the New Plan text: 

"an amount equal to the greater of: 

the excess of the total assets transferred from the 
Prior Plan in respect of the Members and the total 
assets contributed to the Plan by the Participating 
Employers, calculated as at the Effective Date; and 

(ii) the surplus determined as part of the transfer 
amount, as set out in paragraph 2 of the Letter of 
Agreement and which surplus amount is to be dealt 
with in accordance with paragraph 3 of the Letter of 
Agreement." [AB TAB 563, p 4566] 

In other words, the plaintiffs proposed a change to the section to define the 

"Initial Surplus" as the greater of the Cash Differential and the actuarially 

based definition of "Initial Surplus".1  

16. Before providing MTS with its proposed amendment to Section 

16.7, ERPC (Ellement) consulted Corp, CEP's consulting actuary. Corp 

supported the requested change to define "Initial Surplus" as the greater of 

the two amounts. [AB TAB 562, p 4563] 

1  See Factum of Appellants on main Appeal, paras 26 to 28. 
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17. However, on December 23, 1996, after considering the issue 

further, ERPC confirmed to MTS that Section 16.7 was acceptable without 

the changes considered by the plaintiffs. The plaintiffs thereby confirmed 

ERPC's agreement with the Cash Differential definition of "Initial Surplus". 

[AB TAB 637, p 4785] 

18. On December 30, 1996, Corp also confirmed his agreement 

that the original wording of Section 16.7 was acceptable (without the 

proposed changes), effectively confirming CEP's agreement with the Cash 

Differential definition of "Initial Surplus". [AB TAB 645, p 4823] 

19. Corp, CEP's actuary, not only confirmed that the "Initial 

Surplus" was agreed to be the Cash Differential but more importantly he 

testified that the plaintiffs specifically chose that definition because they 

thought it was going to result in a higher credit to the MTS Adjustment 

Account: 

"Q. Is this with respect to how the initial surplus amount 
is to be determined? 

A. 	This, this represents a different definition than what 
we have been talking about most of the time. This —
now the surplus is being defined as the difference 
between the amount transferred from the prior plan 
and the assets contributed to the plan by MTS. So, 
so there is — this is now being defined as the 
surplus. 

Q. 	That is the difference in contributions on day one. 



A. 	That's correct. 

Q. As opposed to how was it — remind us how it was 
defined before? 

A. 	The excess of the assets over the liabilities. 

Q. 	Which definition did you recommend to your client in 
terms of — or quantification of initial surplus did you 
ultimately endorse? 

A. 	Well, I think I ultimately endorsed this one because 
it was bigger. Thought it was going to be bigger." 

Direct Examination of Corp, Sept. 11, 2008, p 58, 125 to p. 59, 19 

20. MTS paid the Cash Differential amount of $43.364 million into 

the Adjustment Account (at the inception of the New Plan) as agreed. In 

the result, therefore, the plaintiffs obtained exactly what they bargained for. 

[AB TAB 923, p 5955] 

B) Governance 

21. The CSSA constituted the Old Plan text. The CSSA is 

administered by the Civil Service Superannuation Board ("CSSB") which 

consists of nine members, of whom four shall be elected representatives of 

the employees. The Lieutenant Governor and Council appoints the five 

members representing employers and designates one Chair of the Board, 

and makes the regulations pursuant to which the employee representatives 

are elected to the Board. [CSSA, s. 5 — AB TAB 1307, p 9467, 9468; AB 

TAB 1309, p 9560, 9561] 
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22. The CSSA also establishes Advisory (employer) and Liaison 

(employee) Committees and legislatively mandates them to engage in 

consultations; however, the CSSA does not give them any authority to 

administer the CSSA. The sole authority to administer the CSSA is vested 

in the CSSB and not in these committees. [AB TAB 1309, p 9563] 

23. As the CSSA is provincial legislation, the provincial 

Government of the day is the only entity that has the ability to make 

changes to the CSSA. 

24. The Liaison Committee's Constitution provides as follows: 

"The objectives of the Liaison Committee shall be: 

(a) To monitor that the integrity and the security 
of the Superannuation and Group Insurance 
plans are being maintained; 

(b) To gather and analyze information pertinent 
to Superannuation and Group Life and 
Dependents' Insurance; 

(c) To distribute information to member 
organizations through Liaison Committee 
members; 

(d) To prepare briefs and make representation 
to government on desirable changes 
pertaining to Superannuation and Group Life 
and Dependents' Insurance; 

(e) To maintain and strengthen bargaining 
rights in the pension field and insurance 
field." 
[AB TAB 169, p 1158] 
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25. The Liaison Committee's role was one of monitoring, analyzing, 

consulting, and making recommendations with respect to benefit 

improvements (as opposed to controlling or being entitled to control 

changes). 

26. The process for bringing about changes to the CSSA can be 

summarized as follows, as was confirmed by Restall: 

"The process of bringing about change to the 
pension and group insurance plans comes about as 
a result of a specific process. The Task Force 
(predecessor to the advisory committee) and 
Liaison Committee meet to consult on proposed 
changes. These two bodies are recognized by the 
Government as the groups responsible for 
discussion and ultimately for recommending 
changes to Government for enactment, which 
are then passed on to the Civil Service 
Superannuation Board for administration ... 

... The Board also makes recommendations 
concerning administrative changes to the Act, 
whereas the Liaison Committee is recognized by 
government as the group that consults with 
government or its representative, the task force 
concerning benefit improvements." (Emphasis 
added) [AB TAB 54, p 570] 

[Direct Examination of Restall, April 29, 1998, p 33, I 14-29] 

27. The plaintiffs, through their main witness Restall on discovery, 

confirmed that they understood that the process was one of 

recommendation rather than ability to control: 
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"265 Q 	In fact, wasn't the process that first you 
met with and tried to get consensus with the task 
force, later the advisory committee, and if that was 
achieved, then it would go to the Minister for the 
Minister's approval? 

	

A 	I believe that was the way. 

	

266 Q 	I think so. Thank you. 

	

A 	I am — that's my understanding of it. 

	

267 Q 	If it is something different, you will let me 
know. 

Even if the Minister was in favour of it, it 
would then have to go to cabinet and the 
Government would have to approve? 

	

A 	As I said before, I understood that it 
could not be proceeded with until there was a 
change in the Act and the Government had to do 
that. 

	

268. Q 	Right. Fair enough. So you had to — 
when I say you I mean the people seeking a 
change, whether they be you or someone else on 
the Liaison Committee or the Liaison Committee 
itself — first had to get task force consensus, then 
had to get Ministerial consensus, and then had to 
get Government consensus for passing of an Act; is 
that fair? 

	

A 	Fair." [AB TAB 1387, p 10756] 

28. The plaintiffs 	now argue that under the Old Plan the Liaison 

Committee played a significant role in governance. It did not. The Liaison 

Committee only provided recommendations. 

29. Pursuant to the MOA, the Pension Committee was to be 

comprised of nine individuals: four of the representatives were to be from 



-15- 

the plaintiff groups and MTS was to have four employee representatives. 

The Chairperson of the Pension Committee was to be an independent third 

party appointed by MTS. [AB TAB 440] 

30. Section 20 of the New Plan text deals with administration. It 

states that the defendants are the administrator of the plan and requires, 

inter alia, the establishment of a Pension Committee and indicates that the 

roles and responsibilities of the Pension Committee shall be as set out in a 

Pension Plan Governance document. A draft of the plan text and 

governance document was prepared and circulated to the plaintiffs and 

their representatives. The plaintiffs had input and provided commentary on 

the draft plan text as well as the governance document. [AB TAB 467; AB 

TAB 471; AB TAB 481; AB TAB 542; AB TAB 560] 

31. Following these consultations, the New Plan text was finalized 

and the Pension Committee established. The Pension Committee has 

operated since the inception of the New Plan. 

STATEMENT OF ISSUES 

A) 	Did the Trial Judge err in failing to find that the "Initial 
Surplus" should be quantified as 49 million dollars, being 
the amount that employees' contributions exceed their 
one-half of actuarial liabilities? 
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32. The defendants have appealed the Trial Judge's finding that 

there is any amount owing to the plaintiffs on account of "Initial Surplus". If 

the defendants' appeal is unsuccessful in this regard, the defendants' 

alternate position is that the Trial Judge correctly determined that the "Initial 

Surplus" amount was agreed between the parties to be the Cash 

Differential that was subsequently quantified to be $43.364 million. 

B) Did the Trial Judge err by finding that there was 
equivalency in value in terms of governance, by failing to 
find that employees' approval is required before MTS can 
make any changes to the level of benefits or the structure 
of benefits under the New Plan? 

33. The defendants' position is that, while the Trial Judge erred in 

determining that governance was a pension benefit to which the plaintiffs 

were entitled, he did correctly conclude that the plaintiffs have not been 

deprived of any significant governance prerogatives — there was 

equivalence in respect of governance under the Old Plan and New Plan 

ARGUMENT 

A) 	Did the Trial Judge err in failing to find that the "Initial 
Surplus" should be quantified as 49 million dollars, being 
the amount that employees' contributions exceed their 
one-half of actuarial liabilities? 

34. The Trial Judge referred to the "Initial Surplus" repeatedly 

throughout his Reasons. At paragraph 135, the Trial Judge stated: 
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"At this juncture, "initial surplus" meant the difference 
between the amount being transferred in the New 
Plan by the employees and 50% of the liabilities. 
Later, that term was redefined to mean the difference 
between the amounts transferred into the New Plan 
by the employees and employer which was 
determined to be $43.343M."2  [RFD, para 135] 

35. At paragraph 379 of his Reasons the Trial Judge made a 

similar finding. [RFD, para 379] 

36. The plaintiffs base their appeal on paragraph 313 of the 

Reasons, where the Trial Judge used the incorrect definition of "Initial 

Surplus" (but correctly concluded that the amount of $43.343 million had 

been agreed to). The plaintiffs now argue that this misstatement, coupled 

with a mistaken belief on their part, somehow entitles them to a Judgment 

of $49 million instead of $43.343 million as at January 1, 1997. [AB TAB 

1354, Trial Exhibit 31; AB TAB 923, p 5955] 

37. The plaintiffs expressly pled in the prayer for relief that there 

was an agreement with respect to the "Initial Surplus" and that the "Initial 

Surplus" had been quantified at $43.364 million. [AB TAB 1398, p 10967- 

10969, paras 1(p), 1(r), 1(s)] 

2  The Cash Differential figure of $43.364M is expressly referred to in the pleadings [AB TABS 1398 and 
1399] as well as the Actuarial Report [AB TAB 923, p 5955]. The plaintiffs' written arguments at trial 
(paras 221, 414, 443 (b), 480, 541 and 778) repeatedly quantified the Cash Differential as $43.34 
million. Presumably this was the genesis of the Trial Judge's "transposition" as referenced in para 59 
of their Factum on the Cross Appeal. 
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38. In addition, the plaintiffs expressly pled in paragraph 44 of the 

claim that "... it was agreed between the parties that the amount that was 

transferred from the prior plan to the New Plan" pursuant to the MOA was 

$43.364 million. [AB TAB 1398, p 10994] 

39. In response, the defendants expressly pled and agreed that the 

$43.364 million represented the amount that had been agreed upon by the 

parties and that it had been allocated to the MTS Adjustment Account in 

accordance with the terms of the MOA. [AB TAB 1399, p 11013, 11014] 

40. The law is clear that formal admissions made for the purpose of 

dispensing with proof at trial are conclusive to the matters admitted. The 

plaintiffs made a formal admission by the statement in their pleadings with 

respect to the nature and amount of the "Initial Surplus". The defendants 

responded and admitted both the fact of the agreement and the amount 

that had been agreed to. This formal admission of fact cannot be 

withdrawn. On this basis alone, the plaintiffs' argument must fail. 

Sopinka, Lederman & Bryant, The Law of Evidence in 
Canada, 3rd  ed (Markham: LexisNexis Butterworths, 2009), 

p 1263 — BofA TAB 1 

41. In Manitoba, in advance of trial, an admission in a pleading can 

be withdrawn only if the Court is satisfied that it would be in the interests of 
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justice to permit the admission to be withdrawn, which requires the court to 

consider and weigh the following criteria: 

a) whether there is a triable issue; 

b) whether the admission was inadvertent or the solicitor wrongly 

instructed or, if not, the explanation offered for the amendment; 

and 

c) whether the withdrawal will prejudice the other parties in a 

manner that cannot be compensated by costs. 

Tymkin v Winnipeg (City) Police Service 2003 MBQB 164, 
[2004] 6 WWR 551 at para. 23 (Man QB); affirmed [2005] 8 

WWR 217 (CA), BofA TAB 2 

42. The plaintiffs cannot satisfy the last two elements of this test. 

As to the second element, the admission in this case was a deliberate 

decision to dispense with proof of the actual value of the Initial Surplus. 

This figure was agreed upon by the defendants. Just as it would have been 

inappropriate for the defendants to have alleged and proven at trial that the 

Initial Surplus was less than the agreed figure, it is equally inappropriate for 

the plaintiffs to now insist that the figure is greater. 

43. As to the third element of the test, the prejudice to the 

defendants is manifest. In the ordinary case where an admission is 

withdrawn in advance of trial, an adjournment can often minimize prejudice 
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to the defendant. In this case, a full trial has been held. The trial, which 

proceeded based on an agreed amount for "Initial Surplus", is now over. 

Had the amount of the Initial Surplus been a live issue, the defendants 

could have led evidence challenging the $49-million figure now advanced 

by the plaintiffs. 

44. The plaintiffs therefore cannot meet the test for withdrawal of an 

admission. The Cross Appeal on this point should be dismissed on this 

basis alone. 

45. In any event, the comparatively generous test for withdrawal of 

an admission articulated in Tymkin does not apply where the plaintiff seeks 

to withdraw an admission on appeal. Where a trial has been fully argued 

based on an agreed fact that the plaintiff has formally admitted, it causes 

no injustice to the plaintiff to preclude the plaintiff from re-opening the 

matter on appeal. 

3764525 Manitoba Ltd. v. CGU Insurance Co. of Canada 
2006 MBCA 34 at paras. 4-7, BofA TAB 3 

46. The plaintiffs did not seek declaratory relief in respect of the 

definition of "Initial Surplus" or the quantification of "Initial Surplus", nor did 

they seek any relief whatsoever on account of the $49 million amount that 
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they are now seeking by way of Cross Appeal. This aspect of the Cross 

Appeal must fail. 

47. With respect to the plaintiffs' Factum on the Cross Appeal, the 

defendants' comments are set out in the following paragraphs. 

48. With respect to paragraph 60 of the Cross Appeal Factum, the 

Trial Judge did not define the term "Initial Surplus". The Trial Judge, in his 

Reasons, made it clear that there were two different definitions and that the 

parties ultimately agreed to one definition. [RDF, paras 135 and 379] 

49. With respect to paragraphs 61 to 63, the parties reached 

agreement. The documents reviewed in paragraphs 17-23 herein make it 

clear that there was an agreement on quantum, namely, $43.364 million. 

50. With respect to paragraph 64, there was no definition of "Initial 

Surplus" in the Old Plan. 

51. With respect to paragraph 69, the plaintiffs "acquiescence" is 

equivalent to an "agreement". The fact that they did agree, in order to 

achieve a "comprehensive settlement on the overall package of pension 

issues", in and of itself militates against the plaintiffs' Cross Appeal in 

respect of both this issue and the governance issue. 
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52. With respect to paragraph 70, this is not a case where the 

parties contracted out of rights that they had pursuant to existing 

legislation. This is a case where the parties, having full knowledge of the 

facts and having consulted with professional advisors, including actuaries 

and lawyers, expressly agreed to proceed on the basis of a common 

understanding as to the quantification of Initial Surplus. They cannot now 

resile from this common understanding because they do not like the result. 

Further, the plaintiffs failed to make such allegations in their pleadings or to 

adduce such evidence at trial. 

B) Did the Trial Judge err by finding that there was 
equivalency in value in terms of governance, by failing to 
find that employees' approval is required before MTS can 
make any changes to the level of benefits or the structure 
of benefits under the New Plan? 

53. The defendants' principal submission in relation to governance 

is that the ability to control or affect "governance" of a pension plan is not a 

pension "benefit" under any pension legislation: it was not a benefit to 

which the plaintiffs were entitled under the Old Plan; nor was it elevated to 

that status as a result of Section 15(2)(a) of the Reorg. Act. 

54. As set out in paragraphs 138 to 175 in the defendants' Factum 

on the main appeal (at pages 73 to 89), under comparable pension 

legislation, pension benefits are defined as periodic amounts to which, 
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under the terms of a pension plan, a member of the plan or former member 

of the plan, or their designate, may become entitled. This legislation does 

not include an ability to control or affect governance. 

55. It is the defendants' position that an individual's belief is 

irrelevant to the interpretation of plan documents, the CSSA and the Reorg 

Act. 	But, even if relevant, the evidence of the plaintiffs' witnesses 

demonstrates that they knew governance was not a benefit to which they 

were entitled. 

56. As part of the process embarked on pursuant to the Reorg. Act 

to determine equivalency, Tom Paterson (then an employee of the 

Provincial Auditor's Office), met with ERPC, including Restall and Ellement, 

to canvas their views with respect to equivalence issues under the Reorg. 

Act. The notes of the meeting reflect the fact that ERPC and Ellement 

were of the view that governance was a non-financial issue. [AB TAB 620, 

p 4680] 

57. Paterson also met with CEP and Corp to discuss their views on 

equivalency. They advised that "... through the negotiations they have 

achieved equivalence, they are happy with the terms of the new MTS plan 

as they relate to benefit provisions. Their concerns were with 'non-benefit' 



- 24 - 

provisions of the new MTS plan". [AB TAB 621, p 4683]; [Cross 

Examination of Paterson, Oct. 10, 2008, p 72, 1 8 — 22] 

58, 	The above evidence establishes that the plaintiffs themselves 

viewed "benefits" pursuant to Section 15(2)(o) of the Reorg. Act to be 

strictly monetary in nature, and that they regarded governance to be a non-

financial issue which they did not consider to be a pension benefit given the 

ordinary meaning of the term. 

59. If this Learned Court accepts the defendants' arguments on the 

main appeal, this aspect of the Cross Appeal cannot succeed, as any 

perceived ability to control or affect governance is not a benefit subject to 

the requirement of equivalency pursuant to the Reorg. Act. Further, and in 

any event, the defendants, as required pursuant to the MOA, set up a 

Pension Committee which was comprised of individuals identified in the 

MOA and complied with all of its obligations in that regard. For these 

reasons alone, this ground of appeal must fail. 

If Governance is a Benefit, Governance was Equivalent 

60. If this Learned Court was to determine that the ability to control 

or affect governance is a pension benefit, or alternatively, that there were 

obligations imposed on MTS pursuant to the MOA, the defendants state 

that the Trial Judge correctly concluded that he was "... not persuaded the 
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employees/retirees have been deprived of any significant governance 

prerogatives". [RFD, para 500] 

	

61. 	The Trial Judge reviewed the Old Plan and New Plan and 

correctly found the following facts with respect to governance: 

a) With respect to decision making, the authority to control the Old 

Plan was vested in the CSSB and ultimately, the provincial 

government of the day, notwithstanding the fact that the Old 

Plan was comprised entirely of employee money; and 

b) The Liaison Committee had a right to negotiate and make 

recommendations, but it often took years of negotiation before 

consensus was reached and then implemented by way of an 

amendment to the CSSA. [RFD, paras 298 to 312] 

	

62. 	After considering the issue, the Trial Judge determined that: 

"I 	am 	satisfied 	plaintiffs 	[sic] 	enjoy equivalent 
opportunities under the New Plan to those enjoyed under 
the old. The provisions of the PBSA are determinative of 
who administers the plan. The employees/retirees have 
equal representation on the Pension Committee, a forum 
from which they can make proposals regarding plan 
administration including use of ongoing surplus." [RFD, 
para 532] 

	

63. 	If one is to accept that governance is a pension benefit, the 

next question becomes what was the plaintiffs' entitlement under the Old 
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Plan in that regard? The jurisprudence is clear that employee' entitlements 

under a pension plan are defined by the plan text and governing 

documents. Employee expectations do not enter the analysis. The 

Saskatchewan Court of Queen's bench has very recently rejected just such 

an attempt to turn employee expectations into entitlements in the context of 

a public-sector pension plan: 

. . . the court is required to rule upon legal, 
including contractual, rights, not upon 
expectations - - upon legal entitlements not 
aspirations. To simply assert that the plaintiffs, 
and employees similarly situated, have higher 
expectations of the government with respect to 
the health related benefits which they claim 
should be a part of the PSSP and/or that they 
were entitled in the past and are entitled in the 
future to better inflation protection (based upon 
full indexing of the PSSP pensions to the CPI) 
reflects aspirations or expectations not legally 
based conditional entitlements. There was no 
evidence presented that supports the claim of a 
contractual right to these enhancements. [emphasis 
added] 

May v. Saskatchewan 2010 SKQB 310 at 
para. 61, BofA TAB 4 

Burke v. Hudson's Bay Company 2008 ONCA 394 at 
para. 37, affirmed 2010 SCC 34, BofA TAB 5 

64. 	Furthermore, and in any event, the plaintiffs bear the onus of 

demonstrating that what they were entitled to under the CSSF was not 

equivalent to what they received under the MTS Plan. They have pointed to 
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no clear entitlements they once had that they no longer have Put simply, 

the plaintiffs could not make a determination binding on the government 

under the Old Plan. 

65. The defendants submit that there is equivalence with respect to 

governance between the Old Plan and the New Plan. The Liaison 

Committee and the Advisory Committee's rights to recommend benefit 

improvements, including the use of surplus to fund such improvements, is 

equivalent to the Pension Committee's ability to recommend benefit 

improvement in the New Plan, including the use of surplus to fund such 

improvements. 

66. Under the New Plan, employee and retiree representatives on 

the Pension Committee have the same entitlement to attempt to reach 

consensus with the MTS representatives on the Pension Committee with 

respect to pension benefit improvements, including those involving the use 

of surplus. There is an independent chair of the Pension Committee. If an 

agreement can be reached on a recommendation, this recommendation will 

go forward for consideration by the Audit Committee. This is like the Old 

Plan where any recommendation would go forward for consideration by the 

government. 
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67. In the New Plan, the plan members are not without protection. 

Section 18.1 of the New Plan text [AD 711, 5182] provides that MTS 

reserves the right to, among other things, amend and terminate the New 

Plan. Under the Old Plan, the government had this same right through its 

legislative powers. However, this right in the New Plan is subject to the 

caveat provided for in section 18.1 that no such action shall adversely 

affect any right with respect to benefits which have accrued under the New 

Plan immediately prior to the time such action is taken. This same 

protection is also provided statutorily under the PBSA. 

68. Ultimately, MTS has the role and responsibility to approve any 

recommendation regarding the use of surplus. This is the same as the 

Government's jurisdiction under the CSSF to approve or not approve any 

recommendation regarding the use of surplus. As such, under both the Old 

Plan and the New Plan, the employees have the ability to make 

recommendations for pension benefit improvements, including the use of 

surplus to fund such improvements. 

The Plaintiffs' Arguments on Cross Appeal  

69. The plaintiffs rely on the November 6, 1996 memo [AB TAB 

434] as part of the foundation for their arguments regarding governance 

and, in particular, the reference to the Pension Committee being the 
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"governing body" of the pension plan in that document. The memo was 

written by Fraser to Findlay, the Minister then responsible for MTS. It was 

not directed or copied to the plaintiffs or their representatives. Restall's 

evidence was that he did not know if Fraser knew on November 7, 1996 

that he had a copy of the November 6, 1996 memo, and he did not recall 

discussing the memo with Fraser. [Direct Examinations of Restall, May 

5, 2008, p 67-69] 

70_ 	The MOA itself contained nothing with respect to governance 

other than indicating that the Pension Committee would be comprised of 

eight individuals, four of whom would be representatives of IBEW, CEP, 

TEAM, and retirees, four of whom would be employee representatives and 

a chairperson who would be an independent third party and who would be 

appointed by MTS. [AB TAB 429] 

71. 	In addition, Restall confirmed that there was nothing in the 

November 6, 1996 memo which said anything different from, or made any 

representations which were not covered in the MOA. And, there was no 

reference to "governing body" in the MOA. [Cross Examination of 

Restall, June 16, 2008, p 17] 
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72. Fraser communicated with Restall and Beatty on July 31, 1996, 

indicating that MTS intended to establish a Pension Committee in 

connection with the New Plan. The duties of the Pension Committee, as 

prescribed under the PBSA, were then expressly quoted. None of these 

duties included being the governing body of the New Plan. [AB TAB 295, p 

2374] 

73. The plaintiffs accordingly cannot rely on the November 6th  

memo in support of their position on governance. 

74. In respect to paragraph 106 of the Factum on Cross Appeal, 

the plaintiffs suggest that the Pension Committee has not made a single 

substantive recommendation to the Audit Committee. That is untrue. In 

1998, the Pension Committee made a recommendation regarding a benefit 

improvement to the New Plan with respect to credited service buy backs for 

contract or term employees. That recommendation was passed by the 

Pension Committee and Audit Committee. [Re-Examination of Solman, 

Nov. 5, 2008, p 65, I 23 to p 67, I 32]; [AB 956, p 6178]; [AB TAB 961, p 

6199] 

75. 	Throughout the plaintiffs' argument on Cross Appeal with 

respect to governance, they suggest that the true role of the Pension 
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Committee was somehow kept from the plaintiffs. Nothing could be further 

from the truth. In late July, 1996, Fraser corresponded with Beatty and 

provided him with the duties of the Pension Committee as prescribed under 

the PBSA. None of these duties included being the "governing body" of the 

New Plan. [AB TAB 295, p 2374] 

76. The same description of duties of the Pension Committee was 

set out in MTS' August, 1996 Newsletter "Going Public". [AB TAB 296, p 

2378]; [Direct Examination of Solman, Nov. 3, 2008, p 90, I 9-34] 

77. Meronek's September 24, 1996, letter to Fraser [AB TAB 347, 

p 2907] makes it clear the plaintiffs were aware of the role of the Pension 

Committee being contemplated under the PBSA. Meronek's presentation 

to the Standing Committee at the legislature on October 31, 1996, was 

likewise clear: 

"The second issue is employee representation. The new 
plan will be administered by the employer, in this 
case MTS, where presently it has been administered by 
the Civil Service Superannuation Board. Under the PBSA, 
the employer is designated as the administrator. MTS has 
indicated that it intends to contract out the administration 
responsibilities of the plan. We understand that MTS is in 
the process of awarding that contract to the board, and I 
would digress to say that we would be pleased if that truly 
is the case. 

Under the current act, the board is made up of equal 
representation of employees and employers, save and 
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except that the chair of the board is an employer 
designate. Under Section 3 of the PBSA, the minimum 
requirement for limited input into the administration 
of the plan through a pension committee is one 
representative for employees and one representative 
for retirees. This is a minimum requirement only. 
There is nothing in the PBSA which precludes equal 
representation. To date, neither the government nor 
MTS will endorse equal representation in terms of 
even limited administration and governance which 
the employees and retirees presently enjoy." 
(emphasis added) [AB TAB 410, p 3585] 

78. 	Restall's letter of November 4, 1996 to Fraser [AD 427], 

wherein he purports to summarize his meeting of October 30, 1996 with 

Fraser, makes no mention of the Pension Committee being the governing 

body. If the commitment had been made on October 30 that the Pension 

Committee would be the "governing body", Restall surely would have 

included such a reference in his summary. Restall testified that point one of 

the MOA (which did not use the words "governing body") captured what his 

discussions with Fraser had been regarding the Pension Committee (June 

16, pages 20-21). Solman gave the following evidence with respect to the 

November 4, 1996 letter: 

"What I take from that paragraph is that Mr. Restall was 
very pleased to hear about the fact that we were going to 
establish the Pension Committee as we'd outlined, and 
that he had one recommendation and that would be that 
the chairperson of that committee be not an employee but 
rather a highly qualified person in the pension investment 
business that was independent of the company and, in 
fact, that requirement was included in the memorandum 
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of understanding in the end. And that is the way it exists 
today." [Direct Examination of SoIman, Nov. 3, 2008, p 
91] 

79. Regarding the reference to "governing body" in the November 

6, 1996 memo from Fraser to Findlay [AB TAB 434], Solman testified that 

in no other communication did MTS say that the Pension Committee would 

be the governing body in the New Plan [Direct Examination of Solman, 

Nov. 3, 2008, page 92]. When the ERPC did review the Governance 

Document in early December 1996, they proposed no changes [Cross 

Examination of Restall, June 5, 2008, p 46, I 31 to p 47,1 15], which they 

would have done if they truly believed that the Pension Committee was to 

be the governing body of the New Plan. 

80. The plaintiffs' Factum on Cross Appeal, on the issue of 

governance, starts out by suggesting that the plaintiffs are not looking for 

control over the New Plan; however, as one continues to read it becomes 

clear that they are looking for the right to approve and/or veto any 

significant changes with respect to the New Plan while not accepting any 

responsibility for unfunded liabilities that may result from those changes. 

81. At the end of the day one cannot legislate or order consensus. 

Consensus is achieved through negotiation. The plaintiffs have the same 
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rights to attempt to achieve consensus under the New Plan as they had 

under the Old Plan. 

82. If one is to conclude that governance is a pension benefit to 

which the plaintiffs were entitled, or that they acquired rights in that regard, 

it is clear that the employees/retirees have an equal representation on the 

Pension Committee, and a forum from which they can make proposals 

regarding plan administration, including the use of ongoing surplus, which 

is the very entitlement to administration that they had under the Old Plan. 

CONCLUSION  

83. The defendants accordingly submit that the Cross Appeal of the 

plaintiffs be dismissed with costs. 

The Plaintiffs' Reply Factum on the main Appeal  

84. At paragraphs 474 to 484 of the Respondents' (excluding CEP) 

Factum, the plaintiffs argue that costs associated with the within appeal 

should be recovered on a full indemnity basis from the New Plan Trust 

Fund. 

85. The Trial Judge has made no finding with respect to costs, in 

part due to the fact that the implementation phase of the Judgment has not 

yet taken place. Further, costs do not form part of the Order that is the 
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subject matter of the within appeal. By agreement of the parties the 

implementation phase has been deferred pending the outcome of the within 

appeal. The plaintiffs were only partially successful in respect of the 

litigation and so their entitlement to costs is in issue. 

86. 	The defendants' position is that, if the defendants are 

unsuccessful on appeal, then the determination of any entitlement to costs 

in respect of this appeal is premature and should be left until the 

implementation phase has been concluded. That phase will undoubtedly 

deal with the issue of the plaintiffs' entitlement to costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th  day of 

November, 2010. 

Counsel for MANITOBA TELECOM 
SERVICES INC., and MTS ALLSTREAM 
INC. (as successor to MTS 
COMMUNICATIONS INC., MTS MOBILITY 
INC. and MTS ADVANCED INC.) 



RESPONDING FACTUM OF THE APPELLANTS ON CROSS APPEAL 
OF MANITOBA TELECOM SERVICES INC., and MTS ALLSTREAM INC. 
(as successor to MTS COMMUNICATIONS INC., MTS MOBILITY INC, 

and MTS ADVANCED INC.) 

DEFINITIONS 

Adjustment Account 10.2% of the contributions made by 
employees is allocated annually to a 
superannuation adjustment account 

Beatty Kenneth Beatty — an ERPC representative 

Cash Differential The difference between the Transfer Amount 
and the Pension Reserve paid into the New 
Plan by MTS 

COLA increases Cost-of-living allowance increases 

Corp John Corp — an independent actuary retained 
by CEP 

CPI Consumer Price Index 

CSSF Civil Service Superannuation Fund 

CSSA Civil Service Superannuation Act 

Ellement Louis Ellement — an actuary retained by 
ERPC 

Employees Includes all employees and former employees 
of MTS who participated in the Old Plan and 
their contingent beneficiaries 

ERPC Employee Retiree Pension Committee 

Findlay Glen Findlay — the Minister responsible for 
MTS 
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FitzGerald Brian FitzGerald — the defendants' expert 
witness 

Fox Clifford Fox — an independent actuary 
appointed by the Provincial Auditor 

Fox's opinion Fox's March 5, 1997 final report 

Fraser William Fraser — former President and Chief 
Executive Officer of MTS 

ITA Income Tax Act (Canada) 

Levy Thomas D. Levy — expert actuarial witness 
retained by the plaintiffs 

Meronek Brian Meronek — plaintiffs' counsel 

MOA Memorandum of Agreement dated November 
7, 1996 

MTS Manitoba Telephone System Inc. and its 
subsidiaries 

MTS Adjustment 
Account 

An account MTS created under the New Plan 
to replicate the Adjustment Account under the 
Old Plan 

New Plan New pension plan established by MTS 
pursuant to subsection 15(2) of the Reorg. Act 

Normal cost The cost of benefits, excluding special 
payments, that are to accrue during a plan 
year, as determined on the basis of a going 
concern valuation 

Old Plan Previous pension plan established pursuant to 
the CSSA 

PBA Pension Benefits Act (Manitoba) 

PBSA Pension Benefits Standards Act 
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Pension Reserve In 1987 MTS created a pension reserve within 
its corporate assets to recognize its pension 
obligations under the Old Plan 

Praznik Darren Praznik — a Government witness 

Reasons Reasons for Judgment 

Reorg. Act Manitoba Telephone System Reorganization 
and Consequential Amendments Act 

Restall Harry Restall — Chair of the ERPC, lead 
witness for the plaintiffs 

Second Letter Letter sent by Beatty to Fraser after July 16, 
1996 meeting 

Singleton John Singleton — Provincial Auditor 

Statements The collective statements that comprise the 
Undertaking 

Transfer Amount A proportionate share of the assets of the Old 
Plan including any surplus, as of the 
implementation date, based on the liabilities 
of the. CSSF for benefits accrued or payable 
to employees relative to the total liabilities of 
the CSSF to all Old Plan beneficiaries 

Trial Judge Honourable Justice Bryk 

Undertaking Statements made by Fraser that have 
collectively become known as the 
"Undertaking" 


